
STATE OF MW YORK
STATE TAX CO}IMISSION

fn the Matter

Day-L ine ,  Inc .

for Redeterminat ion of a

of a Determinat ion or a

Sa les  & Use Tax

under Art ic le 28 & 29 of

fo r  the  Per iod  6 / t l l+  -

of the Pet i t ion

o f

AFFIDAVIT OF MAITING

a Revision

Stat.e of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of July,  1980, he served the within noLice of Determinat ion by mai l

upon Day-Line, Inc.,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

D a y - L i n e ,  f n c .
P ie r  83  West  43rd  St .
New York ,  NY 10036

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

18 th  day  o f  Ju ly ,  1980.

l, r lr,rc'r!, ( i ' i\i ,r [,"

Deficiency or

Refund of

the Tax law

s /31177 .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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Day-L ine ,  Inc .
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Sa les  & Use Tax
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of July,  1980, he served the within not ice of Determinat ion by mai l

upon Dennis C. McMahon and Martin McHugh the representative of the petitioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Dennis C. McMahon and Martin McHugh
McHugh, Heckman, Smith & Leonard
80 Pine St.
New York,  NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

Unit .ed States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the peLit ione

Sworn to before me this

18 th  day  o f  Ju ly ,  1980.

-

l, -{r,icll.(I'/\,._,.J.1

o f

o f

the Pet i t ion



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 18,  1980

Day-L ine ,  Inc .
P ie r  83  West  43rd  St .
New York, NY 10036

Gentlemen:

Please take not ice of Lhe Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Dennis C. McMahon and Martin McHugh
McHugh, Heckman, Smith & Leonard
80 P ine  St .
New York, NY 10005
Taxing Bureau's Representat ive



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

DAY - LrNE, rNC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Ar t i c les  28  and 29  o f  the  Tax  law fo r
the Period June 1, 1974 through May 31,
7977 .

DETERMINATION

Appl ican t ,  Day  -  l ine ,  Inc . ,  P ie r  83 ,  West  43rd  St ree t ,  New York ,  New

York  10036,  f i led  an  app l ica t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r  re fund

of sales and use Laxes under Art ic les 28 and 29 of the Tax law for the period

June 1 ,  7974 th rough May 31 ,  Ig77 (F i le  No.  24174) .

A formal hearing was held before David L. Evans, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  september  18 ,  1979 a t  11 :00  A.M.  App l ican t  appeared by  McHugh,

Heckman, smith & Leonard (Mart in McHugh and Dennis c.  McMahon, Esqs.,  of

counse l ) .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Frank  Lev i t t ,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether  app l i can t ' s  vesse ls  a re  p r imar i l y  engaged in  in te rs ta te  o r  fo re ign

commerce.

FINDINGS OF FACT

1.  0n  September  L9 ,  1977 ,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Deter -

minat ion and Demand for Payment of Sales and Use Taxes Due to Day - Line, Inc.

fo r  Lhe per iod  June 1 ,  1974 th rough May 31 ,  1977 in  the  amount  o f  $15,559.15 ,

p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 8 , 0 B 7 . 0 8 ,  f o r  a  t o t a l  o f  $ 2 3 , 6 4 6 . 2 3 .



- 2 -

2-  App l ican t ,  Day  -  L ine ,  Inc . ,  opera tes  the  vesse l  Day l iner .  Day l iner

is  owned by  C i rc le  L ine  -  S igh tsee ing  Yachts ,  Inc .  bu t  i s  char te red  to  app l i can t .

3 .  Day l iner rs  p r inc ip le  ber th  i s  P ie r  81  loca ted  in  New York  C i ty .  F rom

this pier,  appl icant offers cruises of the Hudson River on the Dayl iner.  The

cruises begin at Pier 81 from whence Dayl iner proceeds across the Hudson to

New Jersey waters. The pr imary purpose of heading to and proceeding as much

as possible in New Jersey waters is to attempt to avoid New York State and New

York City taxes. The vessel cont inues up Lhe Hudson stopping in New York at

Bear Mountain State Park, United States Mi l i tary Academy at West Point and

Poughkeeps ie ,  then the  vesse l  re tu rns  to  p ie r  81 .

4-  In  add i t ion  to  the  c ru ises  descr ibed in  F ind ing  o f  Fac t r r3 r ' ,  app l i can t

conducts chartered evening cruises on the Dayl iner.  Appl icant fai led to

establ ish the nature, f requency or path of these incidental  cruises.

5 .  App l ican t  has  no t  pa id  sa les  or  use  taxes  on  fue l  used by  the  vesse l

DayI iner .

6. Appl icant purchased the fuel  barge Captain Log without remit t ing

sales or use taxes. The fuel barge Captain Log is used to transport  fuel  f rom

points in New Jersey to New York. fn New York, the Captain log fuels the

vessel Dayl iner and other vessels owned by corporat ions related to appl icant.

After servicing appl icant 's vessels,  the Captain log returns to New Jersey to

pick up another load of fuel  for t ransportat ion back to New York. Appl icant

offered no evidence to show that i t  was compensated for fuel ing vessels of

re la ted  corpora t ions .

C0NCIUSIONS 0F tAI{l

A .

foreign

New York

That the vesser Dayl iner is not pr imari ly engaged in interstate or

commerce. The vessel 's prearranged journey both begins and ends in

with stops only at points in New York. The mere crossing of state
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l ines for l i t t1e more reason than the hope

does not constitute the primary engagement

sec t i on  1115(a ) (8 )  o f  t he  Tax  Law.

of avoiding state and local taxes

in interstate comnerce required by

B. That the fuel  barge Captain Log is not pr imari ly engaged in interstate

or  fo re ign  commerce.  Pursuant  to  20  NYCRR 527.5(U) (S) ( i i )  a  commerc ia l  vesse l

i s  a  vesse l  engaged in  the  t ranspor ta t ion  o f  cargo  or  passengers  fo r  h i re .

Pursuant Lo 2A NYCRR 528.9(a)(5) "engaged in interstate or foreign comnerce"

means the transportat ion of persons or property for compensat ion between

states or countr ies. Appl icant fai led to prove that the fuel  barge Captain

Log was transport ing fuel  for hire or compensat ion.

C.  That  the  app l ica t ion  o f  Day  -  l ine ,  Inc . ,  i s  den ied  and the  Not ice  o f

Determinat ion and Demand for Payment of Sales and Use Taxes Due issued September 19,

1 9 7 7 ,  i s  s u s t a i n e d .

DATED: Albany, New York STATE TAX COMMISS]ON

JUr. 1 6 p80



. : Septaaber 10, t9g0

Dcnal.s C. ltcttabon, E8g.
lfc8sgh, Ieonard t OrConot
lXghty ltre Etrcet
Hrnr Yor*, lfy 10009

BE: tppllcatlon of Dry l,tnr, fno.
, Appllcatl,on of Circlc Llnc 1

Flghttcolag Iaehtr, fac.:: 3H*:':iTfl,liT::*:T"G.
, i

:

lFhtg ta,rl raaFonsr to you{ lettcr or rugurt ?5, 1910.,rfth rcflranec to tt.a abo'va ai'.e G;ir;""ral-"--- 
--.';--:-', 

l
" Phaae bc aivlrea tbut th B.tatr rer cclrrrm bu .., '

agrecq to valvr_ the pcaalty aad trrr tntrrui-rn ro.eifu-orthe nintrrrn yttu rcflroocr-to tbr rooye .eiia"i.__---- 
--

f ur tJnlr day trrnrntttlng thc filt to n{eberl
llcxf+dcr, priactpll Atrorncy_, r,ar gurceu, irtrsitlm Brctlai,rslldtng *9r statl cnpur, li.iany, rrru *oir-7rifri7ill-af?*t0to
for rpproprLatc dtrporl,tton of tf,i rattcr.

$l.ncarely,

. tt'

PBC:rre
cs! ttlchael Alexrndlr,

PAUI, B. COBI'NH
Scerctary to thc Statf.ftar Cmlrton

Prtnelpal Attorncy
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f]f, Nevv Yrrrk St.rte E)egrarcrnr:nE crf
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SUEJEC T I ) . t y  l . l t r . ,  I t r , ' .
C r r c l c  l , t t t t ' ' - ; j , 1 l i t  : ; , ' t : i . r r !  Y , r t ; l r t . s ,  l r r c .
C i r t ' l c  1 , i r r t , '  l l t  r r t  u r r  ( , f  t , i l - l e r t y  f ' u r I ' r ' y ,

'ME|VtC]trlAtvtrtuM

I  n u .

[ ) e c : r s i r , i r r ! i  w L . r r  e  j s s u e c i  b y  t l r r t  ' f  . r x  C o r n r n i s s i o n  i n  t h e
. i L - , o v c  c n L i t ,  l . c i ( l  r r i . . r t t - e r s  o n  J r r l y  1 8 ,  

- l 9 8 0 .  ' I ' h e  d e c i s i o n s
d t  d  n o t  c ( ) l i s i c . i e r  L i i e  c l u e s t i o n  r l l '  \ ^ / h e L h e r  I r e r r a l t i e s ;  c l n d
i n t e r e s l ,  i r r  ( ) x c e s s  < . r f  t h e  n r i r r i r n u m  s L r o u l - d  b ' e  w a i v e d .

O r - r  A u q r . r  s t  ! ' r ,  l 9 t J 0 ,  t l ' r r - '  ; r t - t o r n e y  f  o r  t . h e  p e t t t i o n e r s
w r ' o t . e r  . r  l e t t c r  L ( )  l r € ] ,  c t  c i ( ) p y  o f  w i r j c h  i s  a t t a c h e d ,
r ' ( ) c l  L r c s t  i r r c ;  t .  l r , . r L  t  I i c  C c > n u r r  i r ; s  i o n  r - e ) c ( ) n s i c l e r  i c s  d e c i s i o n
c l r t c l  w . r i v u  t h c  I i c ' n , t l t . i e s  a r r c l  l n L e r e s l  i n  e x c e s s  o f  t t i e
t r r i  r r i - n r r r r r t .

\ , V l r i  1 e  i  t  i s  ( J e n e r - a l  I y  n o t  t t r o  C < - r u r r n i s s i o n ' s  p o l r c y
t o  r - c ( ) ( ) l r s i c l t , r  . r  c { r : c i s i o n  a f  t e r :  i  b -  h a s  b e e n  i s s u e d ,  L  w o u l d
r e c L ) u r n r e n c l  L l r . r t  i t  w c r j , v e  t h e  p e r r i r l t - i c s  a n d  i n t e r e s t  r n
e x c c s s  o f  t h e  r r r j - n i r n r . r n r  f o r  t l r e  f o l l o w i n q  r e a s o n s :

' l ' h c  p e t i t i o r r e r : s  r ' . r i s e d  t t r e  i s s u e  1 n
t . I - r e  r e ' c ( ) r ( l  a n d  i n  t h e i r  b r i e f  ,  b u t
t h e  h c a r j - r r 9  o f f i c e r  i n a d v e r t e n t l y
f  a i  l c c i  t o  c o n s r d e r  i t  a n d

D u r i  r r 1 ;  l . l i e  y e a  r 6  i n  i s s u e  i t  w a s
C c r r r r n - r  i s s i t , n  ; o l i c : y  t o  w a i v e  p e n a l t i e s
a n t i  r r r L e r e s L  i n  c a s e s  w h e r e  t h e r e
w c I - e )  S ; h ; r r P  l e q a r . l  q u e s t i o n s .

_ L

B .
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C o r n r n i s s i o n e r  ' l ' u l I v - - l  h a v c r  r 1 o  d i s a q r e e m e n t  w i t h  t h e  w a i v e r  o f
p e n a  I  t y  "

A f  t e r  a  c l i s c - ' u s s i o r r  w i t - h  P a u I  C o b u r n ,  I  s t r u c k  o u t  t h e  w o r d
" r e c c . r l l s i c t e r "  d r r ( l  c f i . i r r c l c r J  i t  t o  s i l n p l y  " w a i v e "  o r  " d o  n o t  \ d a  j - v e "  -
' l ' h e  

l . r o i n t  i s  t t r c : . r L L < t r n e y s  d i d  n o t . r s k  u s  t o  r e c o n s i d e r  t h e
c a s e ,  s i m p l y  w i t - l i i n  o u r "  d i s < - ' r e . t i o n  t o  w a i v e  p e n a l t y  a n d  i n t e r e s t
b c c a u s e  o f  a  c : l < ) s ; r :  l e q , . r l  p o i n t  b e i n c l  i n v o l v e d .  I  a m  a r n e n a b l e  t o
t h i s  r e ( l u e s  I  c l r ) ( l  < l r - r  r l O t  w , r n  l -  d  r e c o n s i d e r i r t i o l t  o f  I h e  c a s e ]  a n d
i s s u . l n c c r  o t  r l  r r c w  c l c c , . i s i o r r -

M r .  C o b r - r r r r  ( i r ( , 1  r e c s  w i t t r  t l i a t  p r o c e d u r e .  - * T [ J L  9 / 5 / 8 O

Clolvll ' l1 SS I (-lNEl{
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State Tax ConsnLssion

Paul B. Coburn

Day t ine,  Inc.
CLrcle Line SlghtaeeLng Yachte, fnc.
Circle Llne Statue of Liberty Ferry, Ine,

DecisLons were lssued bry the Tax Connleelon Ln the
above entLtled mattere on i luly 18, .1980. Tha ddelsione
dLd not conaider the queetLon of whether penaltLes and.
intereat in excese of the minfunum ehould be waLved.

On August 25, 1980, the attorney for the petitl.onera

and waive the penalties and Lntereet Ln excess
minl.mum.

wrote a letter to me, a copy of'whlch ls atta
reguestJ.ng .that the ConunLssj.on reconsLder Ltp

A. The petltionerg raLeed the i.seue +n
the record and ln their brlef, but
the'hearing offtcer i.nadvertently
faited to iongider Lt and

B. During the ycars in Leeue it was
Csrunlselon $ot*ey to waLve penaltl.ea
and interegt in,gases where ttrere
rrere sharp legll questions.

Whtle lt ls generally not the ConnLseLon's trollcy
to recbnslder a decLsLon after it has been ieeued. X would
reeommend that it waLve the penaltlea and Lntarest Ln
exceas of the mLnimurn for the folloruLng reaSonr: .., .

1 -

-.d',



: ' '



,. l!/

Please lndl,cate below whedher you wlsh to reconslde'r
the eage.and waive the penaltLes and intereet. in exensr.
of the minimum

2

AAUI, B. EOBURN 
. .

Secretary to the Statc

Septenber 3, 1980

Attachments

Reconel"der
and'Watve

PRESIDENT
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MCEUGII LIEONARD & O'CONOR
EIGHTY PINE STREET

NE\^r' YORK, N. Y. IOOOS

(2r2) 422-0222

Augus t  25 ,  1980

M A R T I N  J .  M G H U G H

JAMEE M. LEONARD

WILLIA} '  L O'CONOR, JR.

WILLIAM P. KAIN, JR.

T,AURICE F. BESHLIAN

JOHN F. CONROY

JAMEA M. KENNY

JOAEFH M. CASAIN

ETEPHEN J. EUCKLEY

R1CHARD E. MEYER

J. il. }'AZEN

FOBERT P. WHELAN

NOBERT J. ROVENTINI

DANIEL J. O'CALLACHAN

JANET D, EAKER

DENNIS C. Mci lAHON

WILLIAM M. BRODERICK

MARK C. XELLY

OOUCLAS A, FRANKLIN

COUXiEL

CAILE ADDRESS

"WAVELAW"

INTERNATIONAL TELEI

2 ! ! C r 2  ( R C A )

Paul  B.  Koburn,  Secretdry,
State Tax Commiss ion,
Bui ld ing 9
State Campus, Albany
New Yo rk ,  L2227

RE: Appl icat ion of  Day L ine,  Inc.
24L7  4
Appl icat ion of  Ci rc le  L ine
S igh tsee ing  Yach ts ,  I nc .
24 t7  5
Appl icat ion of  Ci rc le  L ine-
Statue of  L iber ty  Ferry ,  Inc.
24L7 3

Our F i l -e  9520

Dear Mr.  Koburn,

We recent ly  received not ices of  determinat ion
by the State Tax Commissj-on in the above entit led matters.

During the course of the proceeding, we moved for
the remiss ion of  penal t ies and the adjustment  of  in terest
pursuant  to  51145 of  the Tax Law.  lTranscr ip t  o f
P roceed ing ,  Pages  15 ,  82 ;  B r ie f  o f  Pe t i t i one r ,  Page
371

The determinations of the Commission in each of
the above cases was moot with respect to the guestion
of  penal t ies and in terest .

Our cl ient undertook these proceedings in good
faith in belief that i t  was entit led to the exemption
provided by the Tax Law.

We see no reason why our cl ient should be pg
for exercising its right ro make the 1e9a1 cogaf-o-ufofiS,
that i t  was entit led to the exemption. 

,/-; , . , ,r"
we therefore respecrfully request that iar,$ nuGg g ir:t,

Commission remit the penalt ies and adjust in\elgst
accord ingly .  t ' . } * ( :F i ; ,  

:,____-.1._1..



.a

ou rc l i en t i sanx ious topay theamoun tsnowdue
with the above-requested adjustment. we would appreciate,

therefore,  hear in j  f rom youl  o f f ice as quick ly  as poss ib le

as to whether or iot the-Commission wil l  entertain the

above request.

Very tru1Y Yourst

'coNoR

DCM/af

Denn McMahon


